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In reference to:
The estate of Smith versus Western Bus Company Inc., et al

Docket number:
OCN-L-739-09

In reference to:
Stephanie Bristol versus Western Bus Company Inc, et al

Docket number:
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Date of loss:

07/15/2008
Lattimore Wynn
Singet, Singer, & Thompson, LLP

12 Harbor Road

Harris Creek, Texas 08080

Dear Mr. Wynn,

In response to your request, I have reviewed the following documents in preparation of the enclosure for it.

1. Plaintiff Kathleen Smith’s Answers to Interrogatories and Notice to Produce.

2. Plaintiff Stephanie Bristol’ Answers to Interrogatories and Notice to Produce.

3. Defendant McKay Tire Services’ Answers to Interrogatories and Request for a Production of Documents.

4. Defendant Gadson’s Mobile Services Answers to Interrogatories and Reply to Request to Produce.

5. Defendant Western Bus Company and Fernando Polk’s Answers to Interrogatories and Request to Produce.

6. Personal file of Fernando Polk.

7. Bus maintenance records

8. Deposition of Frank Guenth.

9. Deposition of Fernando Polk.

10. Deposition of Kathleen Smith.

11. Deposition of Kirk Zorzi

12. Medical examiner’s report.

13. Engineer’s report at Douglas Rowland, P.D.

14. Expert report of Eric Corbet.

15. Expert report of Dr. Peter Del.

16. Transcript of the State Police Department statement of Fernando Polk.

17. Deposition of Daniel Masters.
On the morning of July 10, 2007, a bus owned by Western Bus Company and being driven by Fernando Polk, traveled south on the Southern Parkway en route to Gulf City, Texas.  On board on the bus were 48 senior citizens.  At approximately mile marker 49 at the Southern Parkway, the driver of the bus, Fernando Polk, noted that the bus had a flat tire.  The driver immediately steered the bus to the side of the highway.  He called his company headquarters and was advised to call the state police.  Mr. Polk then called the state police and waited for assistance.  Within an hour, a truck arrived from McKay’s Tire Services.  The truck was driven by Jan Smith.  Mr. Smith exited the McKay’s truck and walked over to the Western bus.  According to Mr. Polk’s deposition, after an initial friendly exchange, Mr. Jan Smith asked Mr. Polk if another bus was coming.  Mr. Polk informed Mr. Smith that he had called for another bus to come and take the passengers to Gulf City.  Mr. Polk stated during his deposition that Mr. Smith stated that would not be necessary and he could change the tire in a matter of a few minutes.

According to Mr. Polk’s testimony, Mr. Smith asked that Mr. Polk leave the passengers on the bus because of the extreme heat on that July day.  Mr. Smith did ask Mr. Polk to turn off the engine of the bus.  Mr. Smith then proceeded to get a jack from his truck.  He used the jack in an effort to lift the bus to a high enough position to allow him to change the tire.  Having extended the jack to its full capacity, Mr. Smith concluded that he needed a second jack to get the bus to a high enough position to allow the tire to be changed.  Mr. Smith then got a second jack out of his (i.e. McKay’s) truck.  He returned to the bus, he then lay on the ground and moved his body under the bus so as to allow him to put the second jack under an axle.  As Mr. Smith lay under the bus, attempting to position the second jack, the first jack began to sink into the ground.  The ground under the first jack collapsed causing massive weight of the bus to suddenly fall onto Mr. Smith and crush his chest.  According to the Occupational Safety and Health Administration (OSHA) report on this case, the Western Bus Company bus weighed 50,000 pounds
A passenger who was on the Western bus at the time of the incident wrote the following:  “While the bus was parked on the shoulder of the parkway, I felt a sudden lurch and a cry from the passengers on the right side of the bus towards the rear.  I heard, “He’s under the bus!”   I immediately left my seat, got off the bus and made my way to the victim.  I am a former RN and hoped I could be of some assistance.  The young man was under the bus with the metal resting on his chest.  I could not get a radial pulse.  Then I felt for a carotid pulse to no avail.  I peered under the bus and noted bleeding from the nose and mouth.  …Approximately 10 to 15 minutes later, state police arrived at the scene of the incident.”  Trooper K L Fahy of the Texas State Police wrote the following in reference to the accident of 07/10/2007.  “On this date, troopers from the Bass River Station were dispatched to a medical assist, involving a subject trapped under a passenger bus, at mile post 49.4, southbound on the Southern Parkway, in Bass River Township, Burlington County, Texas.  The incident was reported at 11:13 a.m.  The ODU advised that a mechanic was changing a tire, and the bus fell on him.

Trooper G Lamach, #5468, arrived on scene first and reported an unresponsive, then slightly responsive male, trapped under the bus.  Upon arrival, I observed a white Chevrolet McKay Truck Service truck parked behind a Western Charter Bus on the right shoulder of the roadway at the above location.  The victim was lying perpendicular to the bus on the dirt shoulder with his head and chest underneath behind the right furthest rear tire.  The exterior edge of the bus was almost touching the victim’s chest.  The victim’s head (positioned under the bus) was turned to the left with his eyes open.  Trooper Lamach stated that the victim had previously moved his eyes.  I felt no pulse on the victim, but observed a slight movement of his chest.  After only a couple of minutes, the victim displayed no vital signs and frothy blood exuded from his mouth and nose.  The victim eyes assumed a hazy appearance.  The undersigned and assisting Troopers Lamach, D. Robins (5940) and C. Sand (6695) carefully slid the victim from under the bus to perform first aid.”

On the following day (07/11/2007) an autopsy was performed on the body of Jan Smith.  The autopsy revealed extensive trauma to Mr. Smith’s body.  Findings of the autopsy included:

Fractures of the third and fourth cervical spine (neck bone), fracture of the left first (uppermost) rib, a horizontally oriented (cross wires) fracture of the sternum (breast bone) at the level of the third, fourth thoracic spine, fractures of all 12 ribs on the right with the first through twelfth ribs broken on the front aspect of the chest and the first through sixth ribs broken a second time on the back portion of the chest, fractures of the left ribs one through four on the front of the chest and fractures of the left ribs one through five on the back part of the left chest.  Extensive laceration (cutting) of the right lung including near complete traumatic transection (tearing off) of the upper lobe of the right lung, bilateral pulmonary contusions (lung bruises on both sides), fractured hyoid bone (bone on the front of the neck).  It should be noted that the word fracture of bone refers to a break of the bone and does not necessarily suggest a slight crack of bone.  In the case of Mr. Smith, his chest was subjected to a very brutal force causing severe breaks of his ribs to such a degree that many of his ribs broke in two places.  Only a catastrophic severe force would be sufficient to generate that degree of chest wall damage.  The examining pathologist concluded that Mr. Smith died of positional/traumatic asphyxia.  

Plaintiff’s expert Dr. Peter Del has made several erroneous and unsubstantiated claims concerning what Mr. Smith, experienced as a result of the 50,000-pound bus crushing his chest so as to cause positional/traumatic asphyxiation.  In the remainder of this report, I will review Dr. Del’s statements.  I will then refute those statements with objective evidence provided from clinical studies which have revealed that Mr. Smith would have lost consciousness in 10 to 15 seconds after the massive weight descended upon his chest.  Dr Del’s statement that Mr. Smith would have been aware of his predicament for 15 to 20 minutes is wrong, unreasonable, totally unsubstantiated and in fact thoroughly refuted by multiple statements and studies that have been well documented in medical literature.

Dr. Del’s report makes the following statement, 

“It is significant that autopsy findings confirm that his brain and brain stem were intact.  He was capable of mentation and was aware of his predicament.”  Dr. Del further stated, “Eventually, he became hypoxic, then somnolent and died.  This process was not instantaneous.  Mr. Polk testified that a police officer, after feeling Mr. Smith’s pulse stated, “Well, he is still alive.”  The police arrived more than 15 minutes after the incident (see Mr. Polk’s deposition page 72, line 1 through 4).  Another five minutes elapsed before Smith’s hand “just dropped” and the police officer stated “The boy is dead.”

The above-quoted statement from Dr. Del’s expert report includes two erroneous assumptions.  First, it erroneously assumes that because Mr. Smith’s brain and brain stem appeared to be “intact” Mr. Smith “was capable of mentation and was aware of his “predicament”.  Mentation and awareness are determined by microscopic and sub-microscopic processes.  Consequently a brain and brain stem can “look intact” despite a total absence of mentation or awareness.  For example the brain and brainstem of a person under general anesthesia look intact, but as anyone who has had general surgery is aware, the intact brain and brain stem of a person undergoing surgery are not producing any awareness of pain during the operation.  When the hippocampus section of Mr. Smith’s brain was studied under the microscope, it was found to have “congestion with focal extravascular hemorrhage, anoxic changes of neurons”.  Translated from medical terms, Mr. Smith’s hippocampus section of his brain had bleeding into the tissue of the brain and brain nerve cell damage due to lack of oxygen.  Secondly, Dr. Del erroneously believes a police officer felt a pulse in Mr. Smith upon arriving at the scene of the accident. The first policeman to arrive at the scene arrived about 15 minutes after a nurse failed to find a radial pulse or cardiac activity in Mr. Smith.  

It is fully reasonable that the “former RN” passenger could not find any pulse or cardiac activity in Jan Smith.  The nurse describes having felt the bus “lurch” to the right. In her written description, the nurse wrote:

“I immediately left my seat, got off the bus and made my way to the victim.  I am a former RN and hoped I could be of some assistance.  The young man was under the bus with the metal resting on his chest.  I could not get a radial pulse.  Then I felt for a carotid pulse to no avail.  I peered under the bus and noted bleeding from the nose and mouth.”
When the nurse attempted to feel a pulse in the arm or the neck of Jan Smith, a 50,000 pound bus had collapsed on and was “resting on” on Mr. Smith’s chest.  The massive downward force and weight of the bus and the persistence of “metal resting on his chest” made it impossible for Mr. Smith to breathe and made it impossible for Mr. Smith’s heart to generate a pulse.  When a person feels a pulse, they are feeling blood flow through arteries at places where arteries are close to the skin surface.  Such places include the wrist (radial artery pulse) and at the neck (carotid artery pulse).  A pulse is felt when repeating “shots” of blood pass through those arteries.  Each pulse “beat” occurs when the heart forcibly ejects blood into the arteries of the body.  To eject blood, a heart must first fill with blood. Only after a heart has filled with blood is it possible for the heart to forcibly squeeze blood into the arteries and create a pulse.  It is well-known that CPR (cardio-pulmonary resuscitation) is one of the ways to attempt to keep blood circulating in a person whose heart has stopped beating.  CPR of the heart consists of two movements:  compression of the chest (the downward force) to push blood out of the heart into the arteries and lifting off the chest (the up phase) to allow the heart to fill with blood again after blood has been pushed out by the compression (downward force) on the chest.   In the case of Jan Smith, a massive downward force compressed his chest to the point of crushing the chest and breaking multiple bones.  The compressing force remained on Mr. Smith’s chest as the nurse described: “The young man was under the bus with the metal resting on his chest”.  With the bus compressing and crushing his chest, there was no “up phase” consequently, there was no way that Mr. Smith’s heart could have re-filled with blood after the initial crushing downward force of the bus suddenly crushing his chest.  Having been suddenly crushed by a 50,000 pound bus that continued to rest on his chest, it was not possible for Jan Smith’s heart to generate a pulse.  His heart could not have continued pumping and producing pulses after the bus crushed his chest. 

Normally, the intake (inhalation) part of breathing brings oxygen-rich air from outside the body and into the lungs.  A primary function of the muscles and bones of the chest is to bring air into the lungs (i.e. to inhale).  It is not possible for a person’s chest to inhale air when the chest is being crushed by tens of thousands of pounds of weight.  The lungs have functions which are essential to life:  the lungs extract oxygen from the air (which has been brought in to the lungs through inhalation), the lungs permit the attachment of oxygen to hemoglobin in blood so that the hemoglobin can take the oxygen to all living tissue of the body.  The lungs also remove carbon dioxide (respiratory waste) from blood as blood circulates through the lungs.  All the body’s living tissues require oxygen to stay alive.  The primary function of the heart is to circulate blood so that the blood can pick up oxygen as it passes through the lungs and deliver the oxygen to tissues which are dependent upon a supply of oxygen to survive. The pathologist who performed the autopsy on Mr. Smith’s body stated asphyxia as cause of death.  Asphyxiation is defined as:  A condition in which an extreme decrease in the concentration of oxygen in the body accompanied by an increase in the concentration of carbon dioxide leads to loss of consciousness or death. 


Jan Smith died of asphyxia because his crushed chest made him unable to get oxygen into his body. He could not inhale air into his lungs with the massive weight of the bus on his chest. His heart was unable to circulate (pump) his blood.  His heart could not fill with blood due to the massive weight compressing his chest.  Immediately after the bus fell on him, his heart was unable to circulate (or pump) blood; he had no pulse 
In his report, Dr. Del did quote from the handwritten record of the former registered nurse who was on the bus when the bus suddenly lurched to the side and descended unto the chest of Jan Smith.  Dr. Del stated that the nurse immediately left the bus to offer assistance and that the nurse noted “the young man was under the bus with a metal resting on his chest.”  Dr. Del stopped his quote of the nurse’s statement at that point rather than continuing with the additional relevant statements made by the nurse.  In fact, the nurse’s statement was as follows, “The young man was under the bus with the metal resting on his chest.  I could not get a radial pulse.  I then felt for a cardiac pulse to no avail.  I peered under the bus and noted bleeding from the nose and mouth.” 

Registered nurses are thoroughly trained and thoroughly experienced in detecting pulses.  It’s a part of their daily function and a part of their daily interaction with patients.  
Anyone who has been trained and registered as a nurse would be expected to have a far greater skill in detecting and monitoring a pulse than would a police officer unless the police officer had had similar training and experience.  After the bus collapsed his chest, Jan Smiths heart was unable to produce pulses due to the massive weight on his chest.  Mr. Smith would have taken his last breath before the nurse saw the blood coming from his nose and mouth.  In view of the fact that the nurse who felt for a pulse on Mr. Smith found no radial pulse, no carotid pulse and saw blood coming from Mr. Smith’s mouth and nose, it is clear that the police officer’s statement that he felt a pulse was in error.  It is impossible for a heart to generate a pulse with a 50,000-pound weight resting on it.  Clearly, the 50,000 pounds of bus viciously crushed Mr. Smith’s chest as evidence by the multiple rib and spine fractures.  In that setting, the heart is unable to fill and empty or pump blood.  Such a massive force would collapse the heart, flattened the heart, and make it unable to do any pumping.  If the heart is unable to pump, a pulse cannot be generated.

On the question of how long Mr. Smith was aware of his predicament and how long he suffered under the bus, several studies make it very clear that he almost certainly lost consciousness in approximately 10 to 15 seconds after the bus crushed his chest.  Mr. Smith’s death was described as a consequence of asphyxia.  Asphyxia means that something has happened to stop oxygen from getting into the blood and has stopped the blood from getting into the brain.  The following quotes are relevant to the question of how long Mr. Smith remained conscious after the Western bus fell onto and crushed his chest.

DiMaio, D. and DiMaio, V. in their textbook, Forensic Pathology, wrote, “It is important to note that in the case of ligature homicide, the mechanism of death is exclusion of the vessels supplying blood oxygen to the brain.  The victim loses consciousness in between 10-15 seconds.”  In another article, Karl Koiwai, M.D. reviewed 14 cases of people who died due to asphyxiation.  He concluded, “If the carotid artery hold is properly applied unconsciousness occurs in approximately 10 seconds (8-14 seconds).”  In the article:  Asphyxial Cardiac Arrest and the Possible Etiologic Role of Anti-Psychotic Medication, A Case Study in the Journal of Emergency Primary Healthcare, by Kai Robinson, the following is stated, “Asphyxia causes ‘cerebral hypoxia’, unconsciousness can occur within 10 seconds when adequate cerebral oxygen is depleted.“  Emma O. Lew wrote in Forensic Pathology, Principles and Practice by David Dolinak and Evan W. Matshes that, “Regardless of the manner of asphyxia, death will usually occur within three to five minutes of complete respiratory arrest.”

In the November 1972 issue of the Journal Chest (Volume 62, No. 5), a case of traumatic asphyxia was reported by J.D. Moore, M.D., John H. Mayer, M.D., and Otto Gago, M.D. F.C.C.P.  In the case report, the following is stated, “On August 7, 1971, a 13-year-old boy was working under an automobile.  The car slipped off the jack on which it was mounted and fell on the boy’s chest, pinning him down between the frame of the car and the ground.  The car was jacked up from his chest within 60 seconds by a friend who witnessed the accident.  The patient reported later that while he was under the car, he had a sensation that his head was “going to explode” after which he lost consciousness and remembered nothing on arriving at the hospital.”  
This case illustrates the point made by the previous medical authors.  It makes the point that unconsciousness occurs well before the first minute of asphyxiation has passed.  In the case of the 13-year-old boy, his chest was compressed in a fashion similar to what occurred with Mr. Smith although in his case a car compressed his chest as opposed to a bus.  The mass on Mr. Smith’s chest was much greater.  It was so great as to cause multiple fractures and internal lung damage.  In the case of this boy, the weight was lifted within one minute.  The boy survived.  Although his clavicle bone was fractured by the incident, he did not have multiple chest fractures.  The boy’s  experience was analogous to that of Mr. Smith in that his chest was crushed and he was unable to breathe, he suffered asphyxia and the asphyxiation led to loss of consciousness within the first minute following the weight descending on his chest.
In summary, on July 10, 2007, Jan Smith, an employee of McKay’s Tire, Inc., attempted to change a flat tire on a Western Bus Company bus.  After placing one jack under the bus, Mr. Smith crawled under the bus to place a second jack under an axle.  The first jack suddenly collapsed.  The 50,000-pound bus fell onto Mr. Smith killing him almost instantly.  A nurse who checked Mr. Smith for signs of heart activity immediately after the bus collapsed on him found no heart activity.  Mr. Smith died of asphyxiation.  When the 50,000-pound bus fell onto his chest, Mr. Smith suffered immediate and complete respiratory arrest.  His heart and lung function were immediately stopped and he was asphyxiated due to the crushing force on his chest. The medical literature reveals that victims of asphyxia lose consciousness within 10 to 15 seconds into the asphyxiation.  Clearly, all credible evidence indicates that Mr. Smith lost consciousness 10 to 15 seconds after the Western bus crushed his chest.  Plaintiff’s expert is wrong in stating Mr. Smith had several minutes of consciousness and suffering under the bus.  Any report of Jan Smith being alive, conscious, or having a pulse when police arrived (several minutes after the bus fell on him) is erroneous and totally refuted by the facts of human heart/lung function and by medical studies of what happens when humans are suddenly subjected to asphyxia.  Clearly, Mr. Smith lost consciousness within 10 to 15 seconds after the bus crushed his chest.

The preceding statements are made to a reasonable degree of medical certainty,

Nathaniel R. Evans, II, M.D.
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